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Status of the PHE

https://aspr.hhs.gov/legal/PHE/Pages/default.aspxhttps://aspr.hhs.gov/legal/PHE/Pages/covid19-13Oct2022.aspx
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“CMS encourages health care providers to prepare for the end of 
these flexibilities as soon as possible and to begin moving forward 
to reestablishing previous health and safety standards and 
billing practices.”
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Provider Fact Sheets

• Physicians and Other Clinicians
• Hospitals and CAHs (including Swing Beds, 

DPUs) ASCs, and CMHCs
• Teaching Hospitals, Teaching Physicians and 

Medical Residents
• Long Term Care Facilities
• Home Health Agencies
• Hospice
• Inpatient Rehabilitation Facilities
• Long Term Care Hospitals & Extended 

Neoplastic Disease Care Hospitals
• Rural Health Clinics and Federally Qualified 

Health Centers 

• Laboratories
• Medicare Shared Savings Program
• Durable Medical Equipment, Prosthetics, 

Orthotics and Supplies
• Medicare Advantage and Part D Plans
• Ambulances
• End Stage Renal Disease Facilities
• Participants in the Medicare Diabetes 

Prevention Program

https://www.cms.gov/coronavirus-waivers

https://www.cms.gov/coronavirus-waivers
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Today’s Agenda

1. Telehealth and Virtual Services

2. Waivers and Flexibilities – Expanded Capacity

3. Waivers and Flexibilities – Reduced Administrative Burden

4. Impact of Medicaid Disenrollment 
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1.  Telehealth
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Medicare Telehealth Coverage Pre-COVID-19 

1. Geographic - Patient must reside in rural area

2. Location - Patient must be physically present at healthcare facility when 
service is provided (facility fee)

3. Service – Coverage limited to CMS’ list of approved telehealth services 
(CPT and HCPCS codes)

4. Provider – Service must be provided by physician, non-physician 
practitioner, clinical psychologist, clinical social worker, registered dietician, 
or nutrition professional

5. Technology - Must utilize telecommunications technology with audio and
video capabilities that permits real-time interactive communication. 

Section 1834(m)
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Medicare Telehealth Coverage Pre-COVID-19 

§ Telestroke
§ Effective 01/01/2019, geographic and location requirements do not apply to services 

furnished to diagnose, evaluate, or treat symptoms of acute stroke
§ ESRD

§ Effective 01/01/2019, geographic and location requirements do not apply to ESRD services 
relating to home dialysis

§ Substance Use Disorder
§ Effective 07/01/2019, geographic and location requirements do not apply to  services 

relating to SUD and co-occurring behavioral health conditions 
§ Medicare Advantage

§ Beginning in 2020 plan year, MA plan may eliminate geographic and location requirements  
§ Medicare Shared Savings Program

§ Waiver of geographic and location requirements for ACO participants in risk models
§ CMMI Initiatives

Exceptions to Geographic and Location Restrictions 
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Medicare Telehealth Coverage Expansion
§ Waiver of geographic and location restrictions
§ Waiver of certain service restrictions

§ Expands list of covered services
§ Eliminates frequency requirements
§ Permits use of telehealth for required face-to-face visits, direct supervision for incident-to billing, 

teaching physician presence
§ Waiver of certain provider restrictions

§ Waives Medicare state licensure requirement (but not state law requirements)
§ Permits therapists and S/L pathologists to provide covered services via telehealth
§ Permits FQHCs and RHCs to bill for telehealth services under HCPCS G2025
§ Permits billing for hospital outpatient department and critical access hospital (Method 1 billing) 

services furnished  via telehealth
§ Authorizes payment for certain audio-only E/M services (CPT 98966-68, 99441-43)
§ Provides reimbursement at higher non-facility rates 

§ POS = where practitioner normally provides face-to-face services
§ Append modifier 95 to indicate service furnished via telehealth
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Medicare Telehealth Coverage Expansion

• Office of Civil Rights Notice of Enforcement Discretion - Will not impose 
penalties if, in good faith, use any non-public remote audio/visual 
communication product (e.g., Zoom, FaceTime)

• Office of Inspector General Notice of Enforcement Discretion– Permits waiver 
of co-insurance for telehealth and virtual services

• Drug Enforcement Administration – Use of telehealth for in-person medical 
evaluation prior to prescribing scheduled II – V controlled substances
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Medicare Part B Telehealth Utilization

https://data.cms.gov/summary-statistics-on-use-and-payments/medicare-service-type-reports/medicare-telehealth-trends
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Impact

§ Telehealth follow-up was associated 
with lower 30- day readmissions than 
no timely post-discharge follow-up, but
was associated with slightly higher 30-
day readmissions than in-person 
follow-up.
§ CMS Data Highlight (January 2022) 

www.cms.gov/files/document/omh-data-
highlight-2022-1.pdf

§ Data  suggests that telehealth 
expansions improved access to 
medication treatment and contributed 
to lower use of inpatient and/or 
emergency department visits among 
beneficiaries with OUD.
§ CMS Data Highlight (January 2022) 

www.cms.gov/files/document/data-
highlight-jan-2022.pdf

http://www.cms.gov/files/document/omh-data-highlight-2022-1.pdf
http://www.cms.gov/files/document/data-highlight-jan-2022.pdf
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§ ~40% of Medicare beneficiaries used telehealth, 88 times more than prior year 
§ Identified 1,714 providers out of approximately 742,000 whose billing for telehealth 

services poses high risk to Medicare (2.3%) 
§ Bills both a telehealth service and a facility fee for most visits 
§ Bills telehealth services at highest level every time 
§ Bills telehealth services for  high number of days (300 days/year) 
§ Bills both Medicare fee-for-service and MA plan for same service for high % of services
§ Bills high average number of hours of telehealth services per visit
§ Bills telehealth services for high number of beneficiaries 
§ Bills telehealth service and orders DME for high % of beneficiaries

https://oig.hhs.gov/oei/reports/OEI-02-20-00720.pdf
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§ Need to fully assess quality of services 
furnished via telehealth 
§ Services delivered in patients’ homes
§ Audio-only services

§ Need to educate providers regarding platforms’ 
compliance with HIPAA rules
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Consolidated Appropriations Act, 2021
• Eliminate geographic and location restrictions for diagnosis, evaluation, and 

treatment of mental health disorder
• Must have in-person, non-telehealth service by practitioner in same practice as 

billing practitioner 6 months prior to initial telehealth service + every 12 months 
thereafter
• Exception to in-person visit requirement based on beneficiary circumstances (with reason 

documented in beneficiary’s medical record)

• May use audio-only communication technology (vs. audio/video required for 
other telehealth services) but only if -
• Practitioner has audio/video capability + beneficiary lacks capacity or refuses to use video 

connection (Documented in medical record + include service-level modifier on claim)
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• For 151 days post-PHE –

üContinue waiver of geographic and location requirements

üContinue coverage for therapist and S/L pathologist telehealth services 

üContinue coverage for audio-only services

üContinue coverage for telehealth services furnished by FQHCs and RHCs  

üContinue use of telehealth to recertify eligibility for hospice cases

üDelay in in-person requirement for initiation of tele-behavioral health services

Consolidated Appropriations Act, 2022



Telehealth & Virtual Services – October 19, 2022 Page 17

• Passed the House on July 27 by vote of 416-12

• Extend PHE telehealth coverage through December 31, 2024

• Now awaiting action by the Senate

Advancing Telehealth Beyond COVID-19 Act
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• Category 3 codes
• Coverage to continue through 12/31/23 to develop case for permanent inclusion under 

Category 1 or 2 

• Still subject to geographic and location restrictions beginning Day 152 post-PHE

• Continue use of telehealth to provide direct supervision to continue through 
12/31 of year in which PHE ends 
• CMS still considering whether to make permanent

2022 Medicare Physician Fee Schedule Final Rule
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• Extend coverage for all services included on temporary basis for 
151 days post-PHE 

• https://www.cms.gov/Medicare/Medicare-General-
Information/Telehealth/Telehealth-Codes

• Identify those services included on temporary basis for which 
coverage will not be continued through 12/31/23 (Table 10)

• Telephone E/M visit codes (CPT 99441-43)
• Initial care (observation, hospital, nursing facility, 

domiciliary/rest home, home) 
• Add new Category I codes

• GXXX1-3 (prolonged inpatient, nursing facility, 
home/residence services by physician/NPP)

2023 MPFS Proposed Rule - Telehealth Services List

https://www.cms.gov/Medicare/Medicare-General-Information/Telehealth/Telehealth-Codes
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• Through Day 151 -
• Will continue to pay non-facility rate for claims with modifier 95

• Report POS code that would have been reported if service furnished face-to-face

• Day 152 and thereafter –
• Discontinue modifier 95; use POS 02 (telehealth provided other than patient’s home) or POS 10 

(telehealth provided in patient’s home)

• Payment at lower facility rate (“We believe that the facility payment amount best reflects the 
practice expense, both direct and indirect, involved in furnishing services via telehealth”)

• Include modifier 93  for audio-only services (including RHCs, FQHCs, and OTPs)

• CMS will issue sub-regulatory guidance as needed to implement Telehealth 
Flexibilities Extension following end of PHE

2023 MPFS Proposed Rule - Claims and Payment
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Ending With the End of the PHE

§ Use of telehealth to perform –
§ Required in-person visits (ESRD/home dialysis, nursing facility, home health, hospice)
§ Prescription of controlled substances (waiver of in-person medical evaluation)
§ For residency training sites within MSA, teaching physician presence for key portions of 

service

§ Telehealth frequency limits for subsequent inpatient visit (once/3 days), 
subsequent SNF visit (once/14 days), critical care consult (once/day) 

§ Enforcement discretion on waiver of co-insurance
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State Action in Response to COVID-19

§ Relax licensure requirements
§ Expand Medicaid coverage               Refer to www.cchpca.org/all-telehealth-policies/
§ Require payment parity

Manatt, Executive Summary: Tracking Telehealth Changes State-by-State in Response to COVID-19 (Aug. 26, 2022) 
available at  www.manatt.com/insights/newsletters/covid-19-update/executive-summary-tracking-telehealth-changes-stat

}

http://www.manatt.com/insights/newsletters/covid-19-update/executive-summary-tracking-telehealth-changes-stat
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2.  Waivers and Flexibilities – Expanded Capacity 



Page 24

• Under Section 1135, HHS can modify or waive certain Medicare, Medicaid/CHIP, and 
HIPAA requirements during a declared PHE to ensure beneficiary access to care
• Expand capacity

• Reduce regulatory burden

• Under this authority, HHS has modified or waived nearly 200 federal regulatory 
requirements during COVID-19 PHE

• Under separate statutory authority, HHS has approved changes to state Medicaid 
plans
• “In no case will any of these waivers extend past the last day of the public health emergency (or 

any extension thereof)”

Waivers and Flexibilities
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• Expanding locations for delivery of inpatient services
• Non-patient care areas, distinct part units, community facilities (e.g., hotels)

• Providing offsite EMTALA screenings 
• Creating new or relocating existing HOPDs

• Including patient homes for therapy, counseling, and education services and partial hospitalization services 
furnished by remote hospital clinical staff

• 2023 OPPS proposed rule – hospital clinical staff may provide mental health services remotely to patients in 
their homes (same limits as MPFS)

• No impact on payment rates (site neutrality) 

• Adding swing beds to provide SNF services 
• Must contact MAC and attest to local SNFs’ inability to accept patients

• Expanding CAH bed count and length of stay; establishing non-rural off-site surge locations
• Maintaining classification as Sole Community or Medicare Dependent Hospital despite 

changes in volume, patient mix

Hospitals Without Walls
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• Waiver of hospital CoP requiring nursing services to be provided on premises on 
24/7 basis
• Approved hospitals receive full DRG patient although some or all acute care services furnished in 

patient home following ER visit or inpatient admission

• 256 hospitals (114 health systems) in 37 states approved for participation
• 21 hospitals added since 6/1/2022

• Early data shows low utilization rates but low rates of unexpected mortality and escalation

• What’s next?
• More robust data to be released through RESDAC process

• Hospital Inpatient Services Modernization Act would extend waiver by 2 years post-PHE

• Center for Medicare & Medicaid Innovation could implement as demonstration project

Acute Hospital Care at Home



Page 27

• Sending patients to SNFs without qualifying 3-day stay
• May 2020: “The qualifying hospital stay waiver applies to all SNF-level beneficiaries  … regardless 

of whether the care the beneficiary requires has a direct relationship to COVID-19.”
• May 2021: “CMS is waiving the requirement for a 3-day prior hospitalization for coverage of a SNF 

stay … for those people who experience dislocations or are otherwise affected by COVID-19.” 
• May 2022: “We [waived] the SNF 3-day prior hospitalization requirement for a SNF covered stay 

during the [PHE] . This gives temporary SNF services emergency coverage to a patient without a 
qualifying hospital stay who experiences a dislocation or those affected by COVID-19.” 

• August 2022: “CMS temporarily waived the requirement for a three-day prior hospitalization for 
coverage of a skilled nursing facility (SNF) stay. This waiver provides temporary emergency 
coverage of SNF services without a qualifying hospital stay.” 

• Granting beneficiaries who exhausted SNF benefits onetime renewed SNF coverage 
without having to complete 60-day “wellness period” but only if due to COVID-19 
emergency

• Permitting SNFs to use temporary locations – waiver terminated June 6, 2022

Skilled Nursing Facilities 
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3.  Waivers and Flexibilities – Reduced Administrative Burden
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• SNF/NF  
• Reporting Minimum Data Set – requirements reinstated May 10, 2021 
• Staffing data submission – requirements reinstated on June 25, 2020 
• Participation in resident groups – waiver terminated May 7, 2022 
• Quality Assurance and Performance Improvement – waiver terminated May 7, 2022 
• Nursing Assistant in-service training – deadlines for completing training reinstated June 6, 2022 
• Information Sharing for discharge planning – requirements reinstated  May 7, 2022 
• Provision of clinical records to residents – requirements reinstated May 7, 2022

• Provider enrollment
• Several flexibilities relating to enrollment process (site visits, criminal background checks, 

application fees) previously discontinued

• Physical environment
• Waivers applicable to inpatient hospice, ICF/IID, and SNF/NF terminated

Early Termination
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• Authentication of verbal orders within 48 hours
• Reporting requirements relating to death of ICU patients with soft wrist restraints
• Information sharing on post-acute providers during hospital discharge planning
• Form and content of medical records, record retention requirements, and deadlines for completion 

of records
• Providing information to patients on advance directive policies
• Utilization review and QAPI requirements
• Maintenance of nursing plan of care for each patient 
• Updates to therapeutic diet manual
• Signature requirements for Part B drugs and DME (cannot be obtained due to COVID-19)
• Medical staff credentialing and privileges process
• CRNA supervision requirements
• Responsibilities of physicians in CAHs (physically present to provide medical direction)

The Great Unwind – Partial List
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• Waiver of sanctions under Stark Law for otherwise prohibited financial 
arrangements made necessary to achieve COVID-19-related purpose 
• Fair market value for renumeration and rental charges

• Medical staff incidental benefits and non-monetary compensation

• Interest rates and terms of loans

• Appropriate repayment terms agreed to during PHE may continue post-PHE, but all disbursement of loan 
proceeds must occur during PHE 

• Referrals to facilities in which physician/family member has ownership interest 

• Compensation arrangements that fail to meet writing/signature requirements

• “When the PHE ends, the waivers with terminate and physicians and entities must 
immediately comply with all provisions of the Stark Law.”

Stark Law Waivers
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4. Medicaid Disenrollment
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• As condition of receiving 6.2% 
increase in FMAP, states agreed to 
continuous coverage requirement
• Cannot disenroll from Medicaid 

unless individual requests 
disenrollment, moves out of 
state, or dies 

• Medicaid/CHIP enrollment 
increased by 18.75 million (25.6%) 
between 02/20 and  06/22  
• State enrollment growth ranged 

from 15.2% to 69.9%  

CMS, Medicaid & CHIP: Monthly Application and Eligibility Reports, last updated February 28, 2022

Medicaid Continuous Coverage

https://www.kff.org/coronavirus-covid-19/issue-brief/analysis-of-recent-national-trends-in-medicaid-and-chip-enrollment/



Page 34

• Following end of PHE, states will have up to 12 months to return to normal eligibility 
and enrollment operations 
• Initiate renewals for all beneficiaries through automated processes, sending renewal notices and 

requests for information  

• Incentives created by end of FMAP increase but face workforce challenges

• HHS estimates 15 million will lose Medicaid coverage
• Some will regain coverage in individual market under Inflation Reduction Act's extension of ACA 

premium tax credits through end of 2025

Renewal and Disenrollment
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